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SUPREME COURT DECIDES A NEW SAINT TO THE RESCUE flUM
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AGAINST WALTER G, SMITH THEIR

DEFEAT
Frear and Galbraith Uphold Action

of the Circuit Court In

Contempt Case.
Home Rulers Give

Up the Fourth
District.

Perry, In a Strong Opinion, Dissents From the
COUNTY BILL THECourt's Opinion and Holds That Construct

PET MEASUREive Contempt Cannot Be Punished.

At Meeting Held Last Night
Plans for Campaign arc

Disclosed.

a FTKR more than two months of deliberation a majority of the
Bupreme Court yesterday affirmed the decision of the Circuit
Court, adjodgiag Walter G. Smith, Editor of the Advertiser, V

guilt of contempt, and remanding him to the custody of the Hiph
IX months before the election thesheriffjto serve a term of thirty days imprisonmenL s sages of the Home Rule party ad-

mit that they are beaten in thAs there appears to be a Federal question involved Mr. Smith 'u

attorneys will present their application for a writ of habeas corpus to
the Unitedtster District Court this morning and push the matter to

Fourth district, and that if they do aot
carry the Island of Oahu they are with-

out hope. These conclusions were voic-

ed last night at a conference held la
the last step before abandoning it.

the a of -- x parte Walter O.i deemed to asf in an advisory raparity
T

a t h. the court remands the prieeasr
m the seats dy or the Hits sh-n- fl. the

. ,ahn of the court win bo ttled With
r m"m wasda from Chief Justice Frear.

The opinions are as follows:
OPINION 11F THK COl'RT. IIT

PltKAR. C. J.
The facta and much of the law are

set forth In Mr. Justice Perry's Tls-sentl-

opinion. The case la one of
great dllfirulfy.

. o oiprerre GBSwl I astir J --

.eaUBtav jraaterday affirmed the decision

Si he Circuit Court, finding Mr. Smith
m milSy of contempt and oenteoclne htm

Foster Hall by some of the leaders,
among them John Emmeiutb aad
Prince Cupid.

County government is to be the slo-

gan of their campaign and Chelr ef-

forts are to be centered upon setting
a sufficient representation In the Sen-

ate to override a OovernorB veto of

their pet measure.
Part of the plan by which the Home

Rulers will endeavor to orral votes
was disclosed last night. The man-
agers of the party, so the suggestion
was given, are to go to leading men
and say to them: "If we get this
measure icounty bill) through, we will

put you up for Treasurer, you for

There Is n. doubt thai the publlra- -
Uat!on ..uiti he held a run- -li.m In

trmpt at tniiHn law whether It
for thirty days. should be as relating to a

pendlna rase or to a terminated case,
or to the Judav generally without ref- -but few people la I Be

to any particular case, or
It was la the l.rrwii . ..f the

ort ream yesterday afters at 3

. tack, whoa the three Just! case filed n act coftunli i in a nom near tn- -

SSJSBi or not. There la also no doubt ourt room and w hlle the court was In
able under our statutes, und this case
were before us on appeal, or. if th?
statute reniulrenl the court in adjudging.ty lata the room, aad toe their

the-reb- y to throw lijrsMMt upon the
Judge und to present tne feirmer ac-
tion In a ludicrous, etc.. manner, and
io prejudice the case in the minds of

that It should be hebl a contempt un- - session was "In the presence or the
"-the- beh. Mr. fwoith urt. It appeared that the net consistUeclsUm in the

shouM be fol. a contempt 10 explicitly set irin wn
Intermediate necessary findings uponed of an att.-ntp- l to InHue-n- e - one who the- - public nnd Jury trying the causelowed: for. rding to that decision.ii tasat la had been Impanelled as a Juror for the anel that by reusoii of nuid published which the final Judgment is based, the
icMilt might perhaps be different. Hutw fimlth a l. term but be-fo- he was called for t

ease. ApparcnMy it was in
fact las appeared by the-- record of the.irws while George Duvla appeared for in the absence of such findings or of an

affirmative showing of want of Jurisdic

the I.ellature In providing. b i be-

set of 1 1 1 U. Hec. 2S2). that
attempts nhourd no longer be

punishable as u h. regarded as cob
atructlve attempts only those that were
not enumerated In the previous statute

who remained out- - r In re t'uddy. l K--- IC

matter and intending to publish an- -
In.ad versions on the evidence or pro-
ceedings in a pending trial tendinis to
pre-Judl-- e the public respecting the
same and to prevent und obstruct the
administration, and by knowingly pub-
lishing an unfair report of the pro- -

tion either by the record er by matterike Ctrcolt Judge
. is In the elerh 2. but not bv the record In the Su

preme Court a quarter of
a mile frm the- - court house und he--as announced There

.w rr Attorneys In the

Clerk, you for Surveyor.' and so on,

and th- - belief exists amongst the lead-

ers that these men, after receiving such
promises, will work for the election of
Home Rule legislators.

The ll'me Rulers feel that J. O. Cu-

ter is a man that they want In the
Senate, because of his familiarity with
finances, public affair?, and his well

known spirit of fairness. He was talk-

ed of last night as a possible caaatl-dat- -

Sol Mcheula. the Secretary of
the House In the last Legislature, was
also suggested as a candidate for the
lower house in the Fourth district.
Mahoe of Waialua, the Home Rule rep-

resentative who introduced the "lady- -

. when the judgment was flrra
r&riowtng the order made by hlef

- - mmr the mMibrn of the

outside of the record, the Judgment
annot be set aside in a collateral pro-

ceeding.
The fact that all thre Judges of the

t'ircuit t'ourt sat at the hearing of the
contempt case does not make th pro-- i
.. eMne.s void. Whether they might

piOVStly all sit as a urt. it Is un-
necessary to say. For. a.'thotigh dur-
ing the earlier stages of the hearing
they seeni to have regarded themselves
together as constituting the court, yet
the part that the Judges other than
the presiding Judge took was unimport-
ant and was Joind in by the presiding

. .urt left the room, the opinion bavins

the court whs not In sesalem. The court OSSdtaeS of the and malicious in-sa- id

in substanee that iiithe-- r the .e- - vec lives against the court and Jury
tit Ion Bsr the writ nor the part of the tending to bring the administration of
record of the l.r nurl that was pr- - Justice Into eontempt. etc.. did com-d- m

d showed the- - particular lex-allt- mit a contempt of court. No allegation
where the ac t .i committed, ami thut .h made In the petition, nor wus any
upon a collateral attack by habeas cor- - offer made In this court to show Just
pus every Intemdmenl was made in where OS under what circumstances the
support of the Jurisellctlon of superior publication and circulation took place.
. ourts. und remande-- d the petitioner to ner was any attempt made to show
custody. these things in the lower court by the

ien Klven to Clerk Oeore Lucas. Da

Us cot oosaesalon of the ordinal aad

after It had been shown to a few at
loraeys, be hurried into the clerk s

office, where Judges tlumpbrcya ana i ne pre--- nt ae m neiore us in a i"umony or me w itnesses for the li

tP. Is He.- - ;: and did not mean to
Include all those that are generally ra,
garded aa constru tive contanpts. and
the publication In qu-stlo- n clearly
comes within at least one of the clause
enumerated in the previous statute.

if. therefore, this should be regarded
aa a case of constructive contempt un-
der the general law. the main question
for consideration would be whether the
decision In the Hush case should be
followed or reversed. Assuming that
the decision was sound when It wan
rendered, there might still be a ques-
tion whether the publication. If it cotsM
be considered as relating only to the
terminated rase or to the Judge gen-
erally, and not to the tending case,
could be regarded as a contempt pun-
ishable summarily, now that we have
come under the provisions of th- - Fed-
eral Constitution relating to freedom
of speech and of the press, which, al-
though not differing materially from
the corresponding- - constitutional pro-
visions In force here when the flush
case was decided, might perhaps b- -

dog" and other bills In the legislature.very unsatisfactory state. The mltti-- . titloner or on cross examination of wit- - Judge, and before the end of the casewere In waiting. They spent the
neat hour In portn over Its inus seems te refer to two convictions. nesses against him or in any other the view was apparently taken that the

both, however, apparently Intended to manner than by the petitioner's an-- 1 two former were there in an advisory
cever the same or nearly the- - Same I ewer, under outh. denying knowledge ' capacity onlv. and the presiding Judge

is not deemed a desirable man for the
House next session.

"We are beaten in the Fourth Pis-trict.- "

said Kmmeluth. "This is the

-- ad comment ins on the opinions of the
ground, the tne referring for the facts I Of the pendency ef the second case and
ti the affidavit on which the citation alleging that the publication related to
wets issued, the other purierting to set the first case only.

three Judaea. Mr. Smith was at one

lilUlit In the custody of Sheriff ChU

naeworth.
rsrm would imue wnrr.

la the meantime attempt was road.

time we cannot take any chances.
Every man must get to work for the
party. We can afford to lose the Fourth
District so far as the Representatives
are concerned, as-w- e can make it up
outside. We must, however, control the

The contention that the petitioner
thereby purged himself of the contempt
cannot avail in this collateral proceed-Irg- .

considering that the lower court
teend against him and con.side:i:tr !!
the circumstances under which that

forth the facts and. among othe-- r

things, stating that the published mat-
ter was false, malicious, etc.. and had
special reference to the case on trial
and to the Judge; presiding therein, ami
was circulated and published In the

writ from Judge Esteet secure a new
,,ul kecause of the lateneas of the hour

this was iven up until morning. Judge
screed tofins very

court room during the trial of the case. ; finding was made, assuming thai m our
that it was calculated to and did preju- - opinion the finding was erroneous. Weron trued differently to some extent.

alone finally pronouncel judgment in
form as if he alone constituted the
court.

The case as a Whole presents many
fertile themes for comment, but It is
unnece-ssar- to discuss them.

The petitioner is remanded to the
custody of the High Sheriff.

Smith & Iewis and Andrews. Peters
& Andrade. for the petitioner.

;eorge A. Davis, contra.
DISSENTING OPINION OF

PEliRY. J.
The petitioner was sentenced to im-

prisonment fee the term of thirty days
for an alleged contempt of the iMrcuit

urt of the First Circuit and then
brought this etitton for a writ of ha-

beas corpus to determine the legality
of such sentence and commitment.

See State v. I'lrcult i'urt. 97 Wis 1

Hut must we regard this as a case ofs.t aatn ft o'clock to sign the papers.
- .K.t as Id bwue the writ constructive contempt under the gen-

eral law? It may have been such In
fact. We may have found It such If
we had passed upon the question in the

dice the minds of the Jury and pre-- ! ii'iust in these proceedings regard the
vent a fair and Impartial trial and was publication as relating to Uhe pending
calculated to and did obstruct the? court case.
in the administration of Justice, ami Thus, it is not clear whether the court
in its duties In the trial of the case found that the publication or circula-
tion pending and undetermined. What tlon took place in the court room or
purports be be a transcript of the not. and It would . to be imma'i
stenographer's notes of the proceed- - rial whether it was In the court room
Ings shows only one conviction, which or In the adjoining hall or room, if the

and hold court atel habeas corpus
.. . icek to the evening to hear the mat

H the attorneys so desired. Thi first Instance, or we might find It such
attorneys found it impossible to prepare if the case were here on appeal, or

perhaps even on writ of error. Hutand further ac- -

to tne amaavit tor tne tacts, it owier nen-essar- y conuitions were presmut we regard It as such in tnese
habeas corpus proceedings? The Chuntil this morning

1 It Is not clear whethea the court 'Many questions are presented.eentains si o an oral opinion delivered ent.
by another Judge who was with the asi ult Court la a court of general and In sessi .n er not. Perhaps that One M. i'arthy was tried in the CirTUB DKiMSION

of the Ski pceree toun superior Jurisdiction. Contempt cases
are not appealable or subject to re-

view by writ of error under our stat

trial Judge on the bench: also the tes- - also would be Immaterial. If it was 'cult t'ourt ujwn a charge of mayhem,
tlmony of certain witnesses, which during a recess merely or temporary ! The Jury returned a verdict of guilty,
shows that the Jurors In the pending adjournment from one day to the next. ! Thereafter, upon motion of counsel, tnethe prisoner to the custody

Senate. We will carry the Fifth Dis-

trict straight. If we can manage to
effect a coalition of the Democrats
and Home Rulers on this Island we ean
carry the island. If we have a two-thir- ds

majority in both Houses we are
safe. If we don't carry Oahu th
Home Rulers are up a stump."

As to any county bill, Emmeluth de-efar-

that if the Home Rulers bad
nine votes in the Senate and the Gov-

ernor vetoed the bill, there was a Re-

publican Senator whom he knew would
stand by and vote with the Home Rul-
ers, which would enable them to carry
the bill over the Governor's veto. Hs
mentioned the name of Senator Crabbe.

The name of Sam D wight, of Allea
Robinson, was mentioned as a possible
candidate for the House to run in the
Fifth, his chief merits being that he
was a hard worker and would stand by
ti:e county bill.

The Home Rule leaders are of the
opinion that the Democrats are ahead
of the Republicans in numbers on the
Island of Maui, and that If a fusion
were effected with them, some changes
would take place on that is'ti.d In

of the Home Rulers.

... e.iw he men ptuuua pub-- an i if the "th-- . nfjaj feaSurM uei urt tUa harped the lexhudnnl on :hfSsatlT s a voluminous utes. Habeas corpus Is a collateral
proceeding. In a collateral proceeding I lea tlon In the hall and room adjoin- - present. It Is not clear whether the ground that there is no such crime

It Is wrttt-- n by Chief Justice
. .1. . Ulbrmlth writes a Irregularities and errors cannot tng the cou- -t room. If not In the court petitioner had anything to do with the known to our law as mayhem. This

publication or circulation in or near was on March 5. 102. on March 11b Inquired Into as on appeal or er
Justice Perry 01a-- the court room or nd. This is m I McCarthy was arraigned before theror: only question or junauaction ran

haa a lenathy opinion

room Itself, but does not show what
the petitioner bad to do with Its cir-
culation In or near the court room as
distinguished from the city at large,
nor does It show whether the court wsa
la session st the time. TVnther the

be Inquired Into, and every preaump-- 1

1 n Is Indulged In support of tha Jurle--
material, unless the petitioner should same court on a charge of assault and
be regarded as responsible in law for battery based on the same acts, and
the publication and circulation there the trial was begun. In its issue of theisTae I ll t!oa of a superior court. On appeal

r error. Judgments of superior courts.of the majority rs a nrtural and probable consequence day following, and while the trial was"jns.
presiding Judge hltrse'.f saw the -- are.r:Pf the publication and circulation of a'stlll pending and the ra. undetermin- -corpus to teat the

aper or such general circulation In
' ed. The Pacific Commercial Advertiser

at least If the jurisdiction Is limited,
may be act aside. If Jurisdiction does
not appear on the face of the record.
hut on habeas corpus they may be set

clrculated In the court revon Cu-ln- g

the trial does not appear ercept by th
recital In the mlttlrr.us. Tr ra-- . rlpt
doss not Indicate that !t co.-.a'r-

. a!l
the evidence, though there hi nothing
to show that It does no, nor is the

asl!e only when jurisdiction affirmaregularity of error

the city where the trial was pending. 'a newspaper printed and publishe-- d in
A'hether he should be thus held re- - this city, of which newspaper the pres--ponslb- le

la a nice question, the affirm- -' ent petitioner was then the editor, con-IttU- S

being held by very respectable tained a certain cart.xm and certain
thesfty, and no argument or author- - 'printed words said to be of and con-It- y

having been presented on behalf of cerning the Hon. (leorge D. Gear, who

ts are tively appears to be wanting.in
a. in favor of the jurisdiction of su- -

usual sten.grapher's certlnc' attachtkeir jud
In Petitioner. IJ1 u. - as.

petitioner sought re!esse on habeas
or pus from a Judamnt of contempt.- or court

mm arc alt, hjoltaterally ed to It. though It Is signet! by the. the petitioner In support of the nega- - was the Judge presiding at the two
stenographer, nor was It made a part thru- - Whether the decision In the Bush trials referred to. One of the attor- -
of the record In this court, nor does It j case which. If followed, requires us to neys for the defendant on the daydast
purport to have been filed or to be a rmand the petitioner to us tod v. In named presented to the court a motion

Tho act eonstltut.nc the contempt waa
et forth la the judgment, but It did

not appear whether the act wss com- -

Guy Owens left his borse and buggy
In front of Harmony Hall, while at-
tending a meeting, last night, and some
one drove away with the rig. lTp to a
late hour it hael not been f"und.

se cited fee , otmpt operates as a
- m t He elrcum- -

P.rt of the re-o- rd In any court. We , any view t.at can properly be taken of sr affidavit praying that the editor ofereltteef In the presence OI m fwiri ht
not sad so whether It was covered by' would b just'fled. however. In over case on the v'dence. should be re-- The Advertiser be cited to appear and

ed. Is also, to say the least a nice bow cause why he should not be sum- -He ststute or not Counsel contended . look'ng these irregularities as
hat tf act waa no commmeo an in Ernest Thrum, who has been lying

seriously ill for the past week, was
vry low last night.

'whether all three Judaea of the
Kirs ChTCUtt may act ftSfjSttSt as a

- SJOt ft immaterial if.
they do art tor. th- - pr- -

Jtedsjs far the term substantially easy.

.fwem Cku ssceedtsars assfiaaJty pro- -

on b-'t- h sides have taken it for cm n ted ! question upon which no argument has marlly puntsh-- d for contempt of court,
that the trans -- rlpt was complete snd.b.en presented on behalf of the pet'- - charging In the affidavit that the ed-- a

part e? the record. The affljavlt tl'i .nr. although that decision is most ItOf "did make and publish for circu-se- ts

rrh In substance that the pet!- - I strenuously urged contra. j latlon an insulting, contemptuous, con- -

f avrl bulletins; or while the court was
atesn. and that the eass was there-

fore d!iineulhabte from another rase
that was argued and d-el-ded st the
sasae Urre. In which It wss lv-- thst

:Ke.er Tcjarae ana puouenea tor clrcula- - It. as . tne c is in tne mr.er juris Jobn Hasinger h is reported !n a low
condition last n'.gM.(Continued on Page 4.)tlon the mattr In qu stian. contempt cases were appeal- -aw er v court, '.he


